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APPENDIX A

DRAFT LICENSE ARTICLES

Draft Article 401.  Loup Power Canal Shoreline Monitoring Plan.  Within 12 
months of license issuance, the licensee shall file with the Commission for approval, a 
plan to monitor the shoreline and bank stability of the Loup power canal between the 
intake gate structure and the outlet weir.209  Monitoring results will be used to identify 
areas of shoreline and bank instability, which will facilitate future management decisions.

The plan shall include, at a minimum:  (1) description of the methods that will be 
used to monitor the shoreline and bank stability to determine the extent and magnitude of 
the erosion occurring; (2) monitoring frequency; (3) potential measures that will be used 
to mitigate areas of shoreline and bank instability; and (5) a provision to prepare and file 
an annual report of shoreline and bank stability monitoring results, including 
recommendations to address areas of shoreline and bank instability.  The Commission 
shall be notified prior to implementing any structural measures, if possible, or in the 
event of an emergency, as soon as possible, but no later than 10 days after each such 
incident.

The plan shall be developed after consultation with the Nebraska Games and Parks 
Commission and the U.S Fish and Wildlife Service.  The licensee shall include with the 
plan documentation of consultation, copies of recommendations on the completed plan 
after it has been prepared and provided to the entities above, and specific descriptions of 
how the entities’ comments are accommodated by the plan.  The licensee shall allow a 
minimum of 30 days for the entities to comment and to make recommendations before 
filing the plan with the Commission.  If the licensee does not adopt a recommendation, 
the filing shall include the licensee’s reasons, based on project-specific reasons.

The Commission reserves the right to require changes to the plan.  No monitoring 
shall be initiated until the licensee is notified by the Commission that the plan is 
approved.  Upon Commission approval the licensee shall implement the plan, including 
any changes required by the Commission.

Draft Article 402.  Loup River Bypassed Reach Stream Bank Monitoring Plan.  
Within 12 months of license issuance, the licensee shall file with the Commission for 
approval, a plan to monitor the bank stability of the Loup River bypassed reach.  The 
reach to be monitored will extend from the diversion weir to a point that is at least one 
mile downstream of any known historic stream bank instabilities associated with the 

                                             
209 Components of the Loup power canal include the settling basin, upper power 

canal, lower power canal, Lake Babcock, Lake North, intake canal, and tailrace canal.
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operation of the South Sand Management Area.  Monitoring results will provide 
information necessary to distinguish bank erosion resulting from project operations from 
erosion resulting from other processes and will ensure that any adverse effects on stream 
bank stability during project operations will be identified.  Monitoring results will inform
future management decisions, including whether any measures are needed to mitigate the 
effects of project operation on stream bank stability.

The plan shall include, at a minimum:  (1) description of the methods that will be 
used to monitor bank stability to determine the extent and magnitude of the erosion 
occurring during project operation; (2) identification of the locations that will be 
monitored for bank stability; (3) monitoring frequency; (4) maps of the monitoring sites; 
and (5) a provision to prepare and file an annual report of bank stability monitoring 
results, including recommendations to address areas of stream bank instability developed 
after consultation with the Nebraska Games and Parks Commission, Nebraska 
Department of Natural Resources, Nebraska Department of Environmental Quality, U.S 
Fish and Wildlife Service and the U.S. Army Corps of Engineers.

The plan shall be developed after consultation with the Nebraska Games and Parks 
Commission and the U.S Fish and Wildlife Service.  The licensee shall include with the 
plan documentation of consultation, copies of recommendations on the completed plan 
after it has been prepared and provided to the entities above, and specific descriptions of 
how the entities’ comments are accommodated by the plan.  The licensee shall allow a 
minimum of 30 days for the entities to comment and to make recommendations before 
filing the plan with the Commission.  If the licensee does not adopt a recommendation, 
the filing shall include the licensee’s reasons, based on project-specific reasons.

The Commission reserves the right to require changes to the plan.  No monitoring 
shall be initiated until the licensee is notified by the Commission that the plan is 
approved.  Upon Commission approval the licensee shall implement the plan, including 
any changes required by the Commission.

Draft Article 403.  Erosion and Sediment Control Plan.  At least 60 days prior to 
the start of any construction activities associated with the proposed restroom, volleyball 
court, fishing pier and trail segment required by Draft Article 416, and any future project 
construction, the licensee shall file for Commission approval a plan to control erosion and 
sedimentation .

The plan shall be based on actual-site geological, soil, and groundwater conditions 
and on project design, and shall include, at a minimum, the following:

(1) a detailed description of actual site conditions;

(2) measures proposed to control erosion, to prevent slope instability, and to 
minimize the quantity of sediment resulting from the project construction 
activities;
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(3) detailed descriptions, functional design drawings, and specific topographic 
locations of the erosion and sedimentation control measures; and

(4) a specific implementation schedule and details for monitoring and 
maintenance of proposed control measures.

The licensee shall prepare the plan after consultation with the appropriate federal 
and state soil conservation agencies, Nebraska Department of Environmental Quality, 
Nebraska Games and Parks Commission, and U.S. Fish and Wildlife Service.  The 
licensee shall include with the plan documentation of consultation, copies of comments 
and recommendations on the completed plan after it has been prepared and provided to 
the agencies, and specific descriptions of how the agencies’ comments are accommodated 
by the plan.  The licensee shall allow a minimum of 30 days for the agencies to comment 
and to make recommendations before filing the plan with the Commission.  If the 
licensee does not adopt a recommendation, the filing shall include the licensee’s reasons, 
based on geological, soil, and groundwater conditions at the site.

The Commission reserves the right to require changes to the plan.  Construction 
activities shall not begin until the licensee is notified by the Commission that the plan is 
approved.  Upon Commission approval, the licensee shall implement the plan, including 
any changes required by the Commission.

Draft Article 404.  Seasonal Minimum Flows in the Loup River Bypassed Reach.  
The licensee shall maintain in the Loup River Bypassed Reach a continuous minimum 
flow of 275 cubic feet per second (cfs) or inflow, whichever is less, from April 1 through 
September 30 and 100 cfs or inflow, whichever is less, from October 1 through March 31 
to protect water quality and aquatic resources in the Loup River Bypassed reach.  These 
minimum flows shall be measured at the U.S. Geological Survey gage no. 06793000, 
located in the Loup River near Genoa, Nebraska.  Inflow, as defined here, is the 
instantaneous flow at the Genoa gage while the project is not diverting flow into the 
power canal.  

These flows may be temporarily modified if required by operating emergencies 
beyond the control of the licensee, and for short periods upon agreement between the 
licensee and the Nebraska Department of Environmental Quality, Nebraska Games and 
Parks Commission, and U.S. Fish and Wildlife Service.  If the flow is so modified, the 
licensee shall notify the Secretary of the Commission as soon as possible, but no later 
than 10 days after each such incident.  Upon review, the Commission will determine if an 
additional report is necessary.                           

Draft Article 405.  Minimum Flow in the Lower Platte River.  The licensee shall 
maintain a continuous minimum flow of 4,400 cubic feet per second, or inflow, 
whichever is less, from May 1 through June 7 in the lower Platte River, as measured at 
the U.S. Geological Survey gage no. 06796000 at North Bend, Nebraska, to facilitate 
longitudinal connectivity for pallid sturgeon movements in the lower Platte River 
between the project’s outlet weir and North Bend.  Inflow, as defined here, is the 
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instantaneous flow at the North Bend gage while the project is operating in a non-peaking 
mode or is not diverting flow into the power canal.

This flow may be temporarily modified if required by operating emergencies 
beyond the control of the Licensee, and for short periods upon agreement between the 
Licensee and the Nebraska Department of Environmental Quality, Nebraska Games and 
Parks Commission, and U.S. Fish and Wildlife Service.  If the flow is so modified, the 
Licensee shall notify the Secretary of the Commission as soon as possible, but no later 
than 10 days after each such incident.  Upon review, the Commission will determine if an 
additional report is necessary.                           

Draft Article 406.  Maximum Diversion of Flow into the Power Canal.  The 
maximum flow diverted into the Loup Power Canal shall not exceed 2,000 cubic feet per 
second, from March 1 through June 30 to enhance habitat for threatened and endangered 
birds in the Loup River Bypassed reach.  These minimum flows shall be measured at the 
U.S. Geological Survey gage no. 06792500, located in the power canal near Genoa, 
Nebraska.

This flow may be temporarily modified if required by operating emergencies 
beyond the control of the Licensee, and for short periods upon agreement between the 
Licensee and the Nebraska Department of Environmental Quality, Nebraska Games and 
Parks Commission, and U.S. Fish and Wildlife Service.  If the flow is so modified, the 
Licensee shall notify the Commission as soon as possible, but no later than 10 days after 
each such incident.

Draft Article 407.  Operation Compliance Monitoring Plan.  Within 6 months of 
license issuance, the licensee shall file with the Commission, for approval, an operation 
compliance monitoring plan that describes how the licensee will comply with the 
operational requirements of this license.

The plan shall include, but not necessarily be limited to, the following:

(1) provisions to monitor compliance with the operational requirements of the 
license, including operating the project to provide seasonal minimum flows 
in the Loup River bypassed reach as required by Draft Article 404,
operating the project to provide minimum flow in the lower Platte River as 
required by Draft Article 405, and operating the project to limit the 
maximum diversion into the power canal as required by Draft Article 406;

(2) a description of the steps the licensee will take to ensure minimum flows 
are maintained during planned and emergency shutdowns:

(3) procedures for recording, maintaining, and reporting the monitoring data to 
the Commission;

(4) a provision to maintain a log of project operation that is made available 
upon request; and
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(5) a schedule of reporting project compliance/non-compliance to the resource 
agencies and to the Secretary of the Commission during normal operation 
and in the event of an emergency.

The licensee shall prepare the plan after consultation with the U.S. Fish and 
Wildlife Service and the Nebraska Game and Parks Commission.  The licensee shall 
include with the plan documentation of consultation, copies of comments and 
recommendations on the completed plan after it has been prepared and provided to the 
agencies, and specific descriptions of how the agencies’ comments are accommodated by 
the plan.  The licensee shall allow a minimum of 30 days for the agencies to comment 
and to make recommendations before filing the plan with the Commission.  If the 
licensee does not adopt a recommendation, the filing shall include the licensee’s reasons, 
based on project-specific information.

The Commission reserves the right to require changes to the plan.  No monitoring 
shall be initiated until the licensee is notified by the Commission that the plan is 
approved.  Upon Commission approval the licensee shall implement the plan, including 
any changes required by the Commission.      

Draft Article 408. Pallid Sturgeon Monitoring Plan.  Within 6 months of license 
issuance, the licensee shall file for Commission approval, a plan to monitor the 
effectiveness of the 4,400-cubic feet per second minimum flow required by Draft Article 
405 at providing longitudinal connectivity for pallid sturgeon in the lower Platte River 
between the project’s outlet weir and the U.S. Geological Survey gage no. 07796000 at 
North Bend, Nebraska.   

The plan shall include, at a minimum:  (1) a provision to monitor annually, for a 
minimum of five years, between May 1 and June 7; (2) identification of sampling sites 
between the project’s outlet weir and North Bend, Nebraska (i.e., the Target Reach); (3) 
sampling equipment to be used and the frequency of sampling; (4) data collection 
protocols (e.g., fish numbers, length, weight, sex, gravid/ripe, general health, and 
identification of fish to wild or hatchery origin); (5) methodology for monitoring the 
effectiveness of the minimum flow required by Draft Article 405; (6) a provision to 
prepare and file annual reports of monitoring results; and (7) an implementation schedule.    

The plan shall be developed after consultation with the Nebraska Department of 
Natural Resources, Nebraska Game and Parks Commission, and the U.S. Fish and 
Wildlife Service.  The licensee shall include with the plan documentation of consultation, 
copies of comments and recommendations on the completed plan after it has been 
prepared and provided to the agencies, and specific descriptions of how the agencies’ 
comments are accommodated by the plan.  The licensee shall allow a minimum of 30 
days for the agencies to comment and to make recommendations before filing the plan 
with the Commission.  If the licensee does not adopt a recommendation, the filing shall 
include the licensee’s reasons, based on project-specific reasons.
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The Commission reserves the right to require changes to the plan.  No fish 
sampling shall be initiated until the licensee is notified by the Commission that the plan is 
approved.  Upon Commission approval, the licensee shall implement the plan, including 
any changes required by the Commission.

Draft Article 409.  Hot Weather Fish Protection Plan for the Loup Power Canal.  
Within 3 months of license issuance, the licensee shall file for Commission approval, a 
plan to protect fish resources in the Loup power canal when emergency repair or 
maintenance work of project facilities are needed that require a reduction of flows and/or 
drawdown in the power canal when water temperatures in the canal are above 90 degrees 
Fahrenheit.  The plan should include, at a minimum:  (1) a description of the procedures 
that, when implemented, will minimize fish mortality; (2) a requirement to provide 
documentation that state and federal fish and wildlife resource agencies were notified 
within 24 hours of the emergency condition; (3) a description of the monitoring 
procedures and frequency to assess fish survivability; and (4) a description of the 
conditions in the power canal that will result in licensee initiating fish salvage and 
identification of where, when, and how salvaged fish will be released.

  The licensee shall prepare the plan after consultation with the Nebraska 
Department of Natural Resources, Nebraska Game and Parks Commission, and the U.S. 
Fish and Wildlife Service.  The licensee shall include with the plan, documentation of 
consultation, copies of comments and recommendations on the completed plan after it 
has been prepared and provided to the agencies, and specific descriptions of how the 
agencies’ comments are accommodated by the plan.  The licensee shall allow a minimum 
of 30 days for the agencies to comment and to make recommendations before filing the 
plan with the Commission.  If the licensee does not adopt a recommendation, the filing 
shall include the licensee’s reasons, based on project-specific information.

The Commission reserves the right to require changes to the plan.  No in-water 
emergency maintenance or repair work of project facilities in the power canal shall be 
initiated until notified by the Commission that the plan is approved.  Implementation of 
the plan shall not begin until the licensee is notified by the Commission that the plan is 
approved.  Upon Commission approval, the licensee shall implement the plan, including 
any changes required by the Commission.

Draft Article 410. Vegetation Management Plan.  At least 90 days before the start 
of any land-disturbing or land-clearing activities, the licensee shall file for Commission 
approval, a plan to ensure the protection of terrestrial resources during project 
construction and maintenance.

The plan shall include, at a minimum: (1) provisions to periodically educate 
project staff/contractors to prevent the spread of invasive plants by (a) avoiding areas 
with known invasive plants whenever possible, and (b) properly washing all construction 
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and/or maintenance vehicles and equipment after each use in areas likely or known to 
have invasive species; (2) measures to restore disturbed areas as soon as possible, once 
construction activities are complete; (3) provisions to use certified weed-free straw for all 
construction and/or maintenance projects; (4) provisions to avoid wetlands and riparian 
areas, whenever possible, and a description of environmental measures that will be 
implemented if avoidance was not possible; (5) provisions to use native plants and/or 
seed mixes to restore disturbed areas; and (6) a description of how restored areas will be 
monitored and enhanced, if necessary, to ensure the success of new plantings; and (7) an 
implementation schedule.

The plan shall be prepared after consultation with the U.S. Fish and Wildlife 
Service and Nebraska Game and Parks Commission.  The licensee shall include with the 
plan documentation of consultation, copies of comments and recommendations on the 
completed plan after it has been prepared and provided to the agencies, and specific 
descriptions of how the agencies’ comments are accommodated by the plan.  The licensee 
shall allow a minimum of 30 days for the agencies to comment and to make 
recommendations before filing the plan with the Commission.  If the licensee does not 
adopt a recommendation, the filing shall include the licensee’s reasons, based on project-
specific information.

The Commission reserves the right to require changes to the plan.  Implementation 
of the plan shall not begin until the licensee is notified by the Commission that the plan is 
approved. Upon Commission approval, the licensee shall implement the plan, including 
any changes required by the Commission.

Draft Article 411.  Invasive Plant Management Plan.  Within 12 months of license 
issuance, the licensee shall file for Commission for approval, a plan to monitor invasive 
plant species in the vicinity of the project in areas likely (or known) to be affected by 
invasive species, e.g., near project structures, recreation, and other high traffic areas.  The 
plan shall include, at a minimum:

(1) the results of baseline invasive plant surveys (surveys should be conducted by 
a biologist during the appropriate growing season for optimal species identification)
that identifies the existing invasive plant species located within the project boundary, and 
includes (a) a list of the species that were found, (b) the number of individual plants, or 
an estimation of the land (or aquatic) area covered by each invasive plant species, and (c) 
a map(s) that illustrates where invasive species populations were located, as well as any 
areas of interest (i.e., recreation areas, wetlands, etc.) nearby; 

(2) a list of invasive species management objectives, including any priority 
species (e.g., purple loosestrife, common reed, etc.), or areas of focus (e.g. Lake 
Babcock) for future invasive monitoring or control efforts.
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(3) a detailed description of the existing control measure(s) that are used for each 
species and/or population identified (i.e., hand-pulling, herbicide treatment, biological, 
etc.), including the frequency with which these measures are applied.

(4) provisions to conduct follow-up surveys of the populations identified by the 
baseline, including the method, frequency (e.g., annually, every 3 years, etc.), and timing 
(July 1-30) of the surveys, as well as a comparative analysis of how the plant species 
have increased, decreased, or stabilized since the previous survey; and

(5) a schedule for filing monitoring reports with the Platte County Weed Control 
District, Nebraska Game and Parks Commission, U.S. Fish and Wildlife Service, and the 
Commission.

The plan shall be developed in consultation with the Platte County Weed Control 
District, Nebraska Game and Parks Commission, and U.S. Fish and Wildlife Service.  
The licensee shall include with the plan documentation of consultation, copies of 
comments and recommendations on the completed plan after it has been prepared and 
provided to the agencies, and specific descriptions of how the agencies’ comments are 
accommodated by the plan.  The licensee shall allow a minimum of 30 days for the 
agencies to comment and to make recommendations before filing the plan with the 
Commission.  If the licensee does not adopt a recommendation, the filing shall include 
the licensee’s reasons, based on project-specific information.

Based on the results of the baseline, and/or subsequent surveys, the Commission 
reserves the right to require changes to the plan, or to require additional monitoring 
and/or control measures as necessary. Implementation of the plan shall not begin until 
the licensee is notified by the Commission that the plan is approved. Upon Commission 
approval, the licensee shall implement the plan, including any changes required by the 
Commission.

Draft Article 412. Migratory Bird Surveys.  Prior to implementing any project-
related activities with the potential to disturb migratory bird foraging and/or nesting 
habitat other than routine project operation and maintenance, the licensee shall hire a 
qualified biologist to conduct migratory bird surveys of affected habitats and/structures.  
The surveys shall be conducted in consultation with the U.S. Fish and Wildlife Service
and Nebraska Game and Parks Commission to allow the agencies the opportunity to 
provide comments and recommendations.  Within 60 days of completion of the survey(s), 
the applicant shall file, with the Commission, a report to include: (1) a description of the 
action being evaluated by the survey, (2) the survey dates, locations, methods, and 
results, (3) documentation of agency comments, and (4) a description of mitigation 
measures to be implemented, if necessary, for the protection of migratory birds and/or 
habitat.  The Commission reserves the right to require the licensee to work with the U.S. 
Fish and Wildlife Service to prevent the taking of any migratory bird or any part, nest, or 
egg, except as permitted by regulation.
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Draft Article 413. Whooping Crane Consultation.  The licensee shall consult with 
the U.S. Fish and Wildlife Service (FWS) and Nebraska Game and Parks Commission, 
every five years (to coincide with the five-year review of the species conducted by the 
FWS), starting in 2020.  Within 60 days of consultation, the licensee shall file a five-year 
report with the Commission, to include at a minimum: (1) any updated information about 
the status of the species, (2) any whooping crane observations in the project vicinity, and 
(3) in light of this updated information, an evaluation of current project operation and 
maintenance activities, and whether any additional protection, mitigation, or 
enhancement measures are necessary to protect whooping cranes and/or their habitat.  

The licensee shall first file the five-year report with the U.S. Fish and Wildlife Service 
and Nebraska Games and Parks Commission for their review before filing it with the 
Commission.  The licensee shall allow a minimum of 30 days for the agencies to 
comment and to make recommendations before filing the plan with the Commission.  If 
the licensee does not adopt a recommendation, the filing shall include the licensee’s 
reasons, based on project-specific information.

Draft Article 414.  Tern and Plover Monitoring Plan.  Within 6 months of license 
issuance, the licensee shall file with the Commission for approval, a plan to monitor 
interior least tern and piping plover use of project lands, and ensure the protection of each 
species’ nesting habitat in the vicinity of the project.  The plan shall include, at a 
minimum:

(1)  management goals and objectives, as well as a description of any measures to 
be implemented to protect, mitigate and/or enhance on- and off-river habitat for interior 
least terns and piping plovers;

(2)  a provision to monitor the presence and habitat use of interior least terns and 
piping plovers in the Loup River bypassed reach and the project-affected reach of the 
lower Platte River (i.e., not to extend beyond U.S. Geological Survey gage no. 0696000 
at North Bend, Nebraska), annually, for a minimum of six years (includes a baseline 
survey, and five additional surveys), to include the results of a baseline survey, conducted 
prior to any change in project operations, that identifies (a) a description of the survey 
techniques to be implemented (e.g., schedule, survey area, methods, etc.); (b) the number 
of nests and individuals/colonies observed; (c) a map showing where nests and colonies 
are located (to be filed as privileged); (d) documents the location, and number of 
sandbars to be modified; (e) a timeline and schedule for conducting five additional 
surveys (after the baseline) to assess changes in species presence, habitat use, and 
sandbar formation, after implementation of sandbar reshaping and implementation of the 
required minimum flow and maximum diversion flow;  (f) provisions for filing the results 
of the annual surveys with the Commission, after agency consultation;

(3)  a management plan for the North Sand Management Area (SMA), that 
includes (a) policies and procedures for ensuring that project dredging and sand removal 
operations will not adversely affect interior least terns or piping plovers nesting in the 
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North SMA; (b) protection, mitigation, and enhancement measures to be implemented in 
the North SMA to ensure that it remains viable as a source of off-river nesting for least 
terns and piping plovers; and (c) a schedule to periodically update the plan.

The licensee shall prepare the plan after consultation with the U.S. Fish and 
Wildlife Service and Nebraska Games and Parks Commission.  The licensee shall include 
with the plan documentation of consultation, copies of comments and recommendations 
on the completed plan after it has been prepared and provided to the agencies, and 
specific descriptions of how the agencies’ comments are accommodated by the plan.  The 
licensee shall allow a minimum of 30 days for the agencies to comment and to make 
recommendations before filing the plan with the Commission.  If the licensee does not 
adopt a recommendation, the filing shall include the licensee’s reasons, based on project-
specific information.

The Commission reserves the right to require changes to the plan.  Implementation 
of the plan shall not begin until the licensee is notified by the Commission that the plan is 
approved. Upon Commission approval, the licensee shall implement the plan, including 
any changes required by the Commission.

Draft Article 415.  Microcystin Signage.  When notified by the Nebraska 
Department of Environmental Quality (Nebraska DEQ) that the microcystin levels in 
Lake North exceed 20 parts per billion (ppb), the licensee shall post signs at all of the 
public access points to Lake North stating its temporary closure to full-body water 
contact activities (e.g., swimming, wading, water skiing, etc.).  The signs shall remain 
posted until the licensee is notified by Nebraska DEQ that microcystin levels in Lake 
North have returned to 20 ppb or less.  

Draft Article 416.  Recreation Management Plan.  At least 90 days before the start 
of any land-disturbing or land-clearing activities, the licensee shall file with the 
Commission, for approval, a revised Recreation Management Plan that includes the 
provisions of the Recreation Management Plan filed on April 16, 2012, and the following 
additional provisions:  (1) within one year of license issuance, remove the playground 
equipment from Tailrace Park; (2) include design drawings for the proposed restroom, 
volleyball court, fishing pier, and trail segment; a (3) a discuss how the needs of the 
disabled will be considered in the planning and design of the proposed recreation 
facilities; and (4) procedures to ensure continued operation and maintenance of the 
Headworks OHV Park, should the existing agreement with Nebraska Off-Road Vehicle 
Association be terminated during the term of the license.  

The Commission reserves the right to require changes to the plan.  Land-
disturbing and land-clearing activities shall not begin until the licensee is notified that the 
plan is approved.  Upon Commission approval, the licensee shall implement the plan and 
schedule, including any changes required by the Commission.  

Draft Article 417.  Programmatic Agreement and Historic Properties 
Management Plan.  The licensee shall implement the “Programmatic Agreement 
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Between the Federal Energy Regulatory Commission and the Nebraska Historic 
Preservation Officer for Managing Historic Properties that May be Affected by Issuance 
of a License to Loup River Public Power District for the Continued Operation of the 
Loup River Hydroelectric Project in Nance and Platte counties, Nebraska (FERC No. 
1256),” executed on _________, and including but not limited to the Historic Properties 
Management Plan (HPMP) for the project.  In the event that the Programmatic 
Agreement is terminated, the licensee shall continue to implement the provisions of its 
approved HPMP.  The Commission reserves the authority to require changes to the 
HPMP at any time during the term of the license.  

Draft Article 418.  Use and Occupancy. (a) In accordance with the provisions of 
this article, the licensee shall have the authority to grant permission for certain types of 
use and occupancy of project lands and waters and to convey certain interests in project 
lands and waters for certain types of use and occupancy, without prior Commission 
approval.  The licensee may exercise the authority only if the proposed use and 
occupancy is consistent with the purposes of protecting and enhancing the scenic, 
recreational, and other environmental values of the project.  For those purposes, the 
licensee shall also have continuing responsibility to supervise and control the use and 
occupancies for which it grants permission, and to monitor the use of, and ensure 
compliance with the covenants of the instrument of conveyance for, any interests that it 
has conveyed, under this article.  If a permitted use and occupancy violates any condition 
of this article or any other condition imposed by the licensee for protection and 
enhancement of the project's scenic, recreational, or other environmental values, or if a 
covenant of a conveyance made under the authority of this article is violated, the licensee 
shall take any lawful action necessary to correct the violation.  For a permitted use or 
occupancy, that action includes, if necessary, canceling the permission to use and occupy 
the project lands and waters and requiring the removal of any non-complying structures 
and facilities.

(b) The type of use and occupancy of project lands and waters for which the 
licensee may grant permission without prior Commission approval are:  (1) landscape 
plantings; (2) non-commercial piers, landings, boat docks, or similar structures and 
facilities that can accommodate no more than 10 water craft at a time and where said 
facility is intended to serve single-family type dwellings; (3) embankments, bulkheads, 
retaining walls, or similar structures for erosion control to protect the existing shoreline; 
and (4) food plots and other wildlife enhancement.  To the extent feasible and desirable to 
protect and enhance the project's scenic, recreational, and other environmental values, the 
licensee shall require multiple use and occupancy of facilities for access to project lands 
or waters.  The licensee shall also ensure, to the satisfaction of the Commission's 
authorized representative, that the use and occupancies for which it grants permission are 
maintained in good repair and comply with applicable state and local health and safety 
requirements.  Before granting permission for construction of bulkheads or retaining 
walls, the licensee shall:  (1) inspect the site of the proposed construction, (2) consider 
whether the planting of vegetation or the use of riprap will be adequate to control erosion 
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at the site, and (3) determine that the proposed construction is needed and will not change 
the basic contour of the impoundment shoreline.  To implement this paragraph (b), the 
licensee may, among other things, establish a program for issuing permits for the 
specified types of use and occupancy of project lands and waters, which may be subject 
to the payment of a reasonable fee to cover the licensee's costs of administering the 
permit program.  The Commission reserves the right to require the licensee to file a 
description of its standards, guidelines, and procedures for implementing this paragraph 
(b) and to require modification of those standards, guidelines, or procedures.

(c)  The licensee may convey easements or rights-of-way across, or leases of 
project lands for:  (1) replacement, expansion, realignment, or maintenance of bridges or 
roads where all necessary state and federal approvals have been obtained; (2) storm 
drains and water mains; (3) sewers that do not discharge into project waters; (4) minor 
access roads; (5) telephone, gas, and electric utility distribution lines; (6) non-project 
overhead electric transmission lines that do not require erection of support structures 
within the project boundary; (7) submarine, overhead, or underground major telephone 
distribution cables or major electric distribution lines (69-kV or less); and (8) water 
intake or pumping facilities that do not extract more than one million gallons per day 
from a project impoundment.  No later than January 31 of each year, the licensee shall 
file three copies of a report briefly describing for each conveyance made under this 
paragraph (c) during the prior calendar year, the type of interest conveyed, the location of 
the lands subject to the conveyance, and the nature of the use for which the interest was 
conveyed.  

(d)  The licensee may convey fee title to, easements or rights-of-way across, or 
leases of project lands for:  (1) construction of new bridges or roads for which all 
necessary state and federal approvals have been obtained; (2) sewer or effluent lines that 
discharge into project waters, for which all necessary federal and state water quality 
certification or permits have been obtained; (3) other pipelines that cross project lands or 
waters but do not discharge into project waters; (4) non-project overhead electric 
transmission lines that require erection of support structures within the project boundary, 
for which all necessary federal and state approvals have been obtained; (5) private or 
public marinas that can accommodate no more than 10 water craft at a time and are 
located at least one-half mile (measured over project waters) from any other private or 
public marina; (6) recreational development consistent with an approved report on 
recreational resources of an Exhibit E; and (7) other uses, if:  (i) the amount of land 
conveyed for a particular use is five acres or less; (ii) all of the land conveyed is located 
at least 75 feet, measured horizontally, from project waters at normal surface elevation; 
and (iii) no more than 50 total acres of project lands for each project development are 
conveyed under this clause (d)(7) in any calendar year.  At least 60 days before 
conveying any interest in project lands under this paragraph (d), the licensee must file a 
letter with the Commission, stating its intent to convey the interest and briefly describing 
the type of interest and location of the lands to be conveyed (a marked Exhibit G map 
may be used), the nature of the proposed use, the identity of any federal or state agency 
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official consulted, and any federal or state approvals required for the proposed use.  
Unless the Commission's authorized representative, within 45 days from the filing date, 
requires the licensee to file an application for prior approval, the licensee may convey the 
intended interest at the end of that period.

(e)  The following additional conditions apply to any intended conveyance under 
paragraph (c) or (d) of this article:

(1)  Before conveying the interest, the licensee shall consult with federal 
and state fish and wildlife or recreation agencies, as appropriate, and the State Historic 
Preservation Officer.

(2)  Before conveying the interest, the licensee shall determine that the 
proposed use of the lands to be conveyed is not inconsistent with any approved report on 
recreational resources of an Exhibit E; or, if the project does not have an approved report 
on recreational resources, that the lands to be conveyed do not have recreational value.

(3)  The instrument of conveyance must include the following covenants 
running with the land:  (i) the use of the lands conveyed shall not endanger health, create 
a nuisance, or otherwise be incompatible with overall project recreational use; (ii) the 
grantee shall take all reasonable precautions to ensure that the construction, operation, 
and maintenance of structures or facilities on the conveyed lands will occur in a manner 
that will protect the scenic, recreational, and environmental values of the project; and (iii) 
the grantee shall not unduly restrict public access to project waters.

(4)  The Commission reserves the right to require the licensee to take 
reasonable remedial action to correct any violation of the terms and conditions of this 
article, for the protection and enhancement of the project's scenic, recreational, and other 
environmental values.

(f)  The conveyance of an interest in project lands under this article does not in 
itself change the project boundaries.  The project boundaries may be changed to exclude 
land conveyed under this article only upon approval of revised Exhibit G drawings 
(project boundary maps) reflecting exclusion of that land.  Lands conveyed under this 
article will be excluded from the project only upon a determination that the lands are not 
necessary for project purposes, such as operation and maintenance, flowage, recreation, 
public access, protection of environmental resources, and shoreline control, including 
shoreline aesthetic values.  Absent extraordinary circumstances, proposals to exclude 
lands conveyed under this article from the project shall be consolidated for consideration 
when revised Exhibit G drawings will be filed for approval for other purposes.

(g)  The authority granted to the licensee under this article shall not apply to any 
part of the public lands and reservations of the United States included within the project 
boundary.
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